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2 Chester Bowles, vs.

In the District Couii: of llic riiited States Southern

District of California, Central Division

No. 3574 O'C

ClIESTKR iU)\VLES, Administrator,

Office of Price Administration,

Plaintiff,

vs.

M. R. LliSTKR and A. M. LUSTP]R,

individually and as co-partners, doin"' business

as SLWBEAM FURNITTRE SALES CO.,

Defendants.

COMPLAINT FOR INJUNCTION

1. In the judgment of the Administrator de-

fendants M. R. Luster and A. M. Luster, individu-

ally and as co-partners, doing business as Sunbeam

Furniture Sales, have engaged in acts and ])ractices

which constitute violati(ms of Section 4(a) of the

Emergency Price Control Act of 1942 (Public L.

No. 421, 77th Cong., 2d Sess., 56 Stat. 23), herein-

after called tli(^ ''Act'' in that the defendants have

violated the (xeneral Maximum Piice Regulation,

as anHMuied, (7 F.R. 3153) effective in accordance

with the |)]*ovisions of th(» Act, and therefor(\ })U]'-

«uant to Section 205(a) of tlu^ Act, the Price Ad-

ministrator brings this action to (Mit'oi'ce ScM-tion

4(a) of said Act and said regulation.

2. Jui'isdiction of this action is confcrrcHl upon

the (^^u^t by [L>] Section 2()5((0 of the Act.

3. INirsuant to \\w |)i'o\isions of Section 2(a)

of the Act, the l^iice Administrator issued and
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there was jniblished in the Federal Register the

General Maximum Price Regulation effective May

11, 1942 (7 F.R. 3153) hereinafter referred to as

the ''Regulation'', which Regulation as amended

has been at all times since the date of its issuance

in full force and effect.

4. At all times hereinafter mentioned defendants

have been and now are engaged in business selling

as wholesalers or jobbers tables, lamps, hampers,

bookcases, chairs, bedroom sets, dinnerware sets,

bridge sets, and divers other commodities and fui'-

niture, for which, uj^on sale by defendants, maxi-

mum prices are and were established by said Regu-

lation. Said commodities are hereinafter referred

to as ''commodities''.

5. Defendants have violated the Regulation in

the following particulars

:

A. Defendants have failed and neglected to

keep and make available for examination by

the Office of Price Administration, records as

required by Section 1499.12 of the Regulation,

showing as precisely as possible the basis upon

which the defendants determined maximum
prices in accordance with the pricing provi-

sions of the Regulation for commodities sold

by them.

B. Defendants have failed to compute their

maximum prices as required by Section 1499.2

of the General Maximum Price Regulation, or

to submit to the Office of Price Administration

reports applying for specific authorization of

maximum prices as required by Section 1499.3-
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(a) ol' tlic I\(»<j:ulati()n I'or coinniodities sold by

tlicin.

Wherefore, the plaintiff |)i-a\s for luOief as fol-

lows:

I. For a permanent injunetion directed to the

defendants, defendants' agents, employees, servants

and attorneys, and all other [3] persons in active

concert or i)arti(npatio]i with any of them, jointly

and severally

:

A. Directing them forthwith,

1. To j)repa7'e, kee]) and make available for ex-

amination by the Office of Price Administration

records liereinafted called ''cnrrent pricing rec-

ords'' showing as precisely as possible the basis

upon which defendants determined maximum prices

in accordance with the pi'icing j)r()vivsi()ns of the

Regulation for commodities sold by defendants

after May 11, 1942, as required by Section 1499.12

of the Rcguhition ; and

2. To keep and make available for examination

by the Office of Price Administration records of the

same kind as they have customarily ke])t, relating

to the pi'iccs which they charged foi* conunndities

sold l)y them after May 11, 1942, as rc(iuii(Ml by

Section 119!).I2 of said licgulation: and

iJ. To prepai'<' and tile with the disti-ict ofKice (d*

\\w onice of Pi'ice Administration, Lo.s Angeles,

(\ilifo!'nia, a?i application I'or specific authoriza-

tion of niaxinnim |)ric(\s, as re(iuired by Section

1499.!^(a) of the R(Vij:ulation, To?- conunodities sold

by defendants for whicii the maxinnun [)iices can-
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nut be determined under Section 1499.2 of tlie

Regulation.

B. Restraining- tlieni from engaging in or caus-

ing any of the following acts or omissions to act:

1. Selling, delivering or offering to sell or de-

liver any of said commodities unless and until de-

fendants first comply as to such commodity, with

the directions contained in demands designated

''r\ "r\ and ^^3'^ under ^*A" immediately above.

2. Selling, delivering or offering to sell or de-

liver said commodities at prices in excess of the

maximum prices established therefor by the Reg-

ulation, or by any other regulation establishing

maximum prices for said commodities; and

3. Doing or omitting to do any other act in

violation of the Regulation or of any other regula-

tion establishing maximum prices for said com-

modities; and [4]

4. Offering, soliciting, attempting or agreeing

to do any of the foregoing.

II. For costs of suit herein, and for such other

and further relief as the Court may deem just and

proper.

Dated: April 15,1944

H. EUGENE BREITENBACH
ROGER E. JOHNSON
DAVID M. HOFFMAN
HARRY F. MOLL

Attorneys for Plaintiff [5]
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SUitc of Calit'oriiia

County of Los Angeles

United States of Amciica—ss.

ILnold L. Sn\(l(']\ i)('inu- by nic first duly sworn,

deposes and 8ays:

That lie is an eni])loyee of the United States Gov-

ernment, and (hiring- the time s])ecifie(l in the Com-

phiint as hereinabove set forth, he was employed as

an investit^ator for the Ofifice of Price Administra-

tion, an a^icncy of th(^ Ignited States Government;

that in tlu^ course of his duty as an investigator for

the Otlice of Price* AdniinivStratioii he made an in-

vestigation of the matters set forth and mentioned

in the above entitled action; that he has read the

foregoing Complaint and knows the contents

thereof; and that the same is true of his ow^n knowl-

edge, except as to the matters which are therein

stated upon information or bcdief, and as to those

matters that he believes it to be true.

HAROLD L. SNYDER

Sul)«cribed and sworn to before me this 15th day

of April, 1944

[Seal] ESTHER BLAISDELL
Notary Public in and for the County of Los An-

geles, States of California

My Commission (^xpii-es May 14, 194()

[indorsed] : ImIcmI Apiil b"), lf)44. [(i]
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[Title of District Court and Cause.]

ANSWER OF DEFENDANTS

Come now the defendants and in answer to plain-

tiiT's complaint on file herein admit, deny and

allege as follows, to-wit:

^. Deny that they have knowingly and inten-

tionally engaged in acts and/or practices which

constitute violations of Section 4(a) of the Em-
ergency Price Control Act of 1942 (Public L. No.

421, 77th Cong., 2d Sess., 56 Stat. 23), in that they

have violated the General Maximum Price Regula-

tion, as amended, or otherwise.

2. Deny that they have violated the Regulation

in that they have failed and/or neglected to keep

and/ or make available for examination by the Of-

fice of Price Administration records as required by

Section 1499.12 of the Regulation showing as pre-

cisely as possible the basis upon which the defend-

ants determined maximum prices in accordance

with the pricing provisions of the Regulation for

commodities sold by them, and/or that they have

failed to [7] compute their maximiun prices as re-

quired by Section 1499.2 of the General Maximum
Regulation, and/or that they failed to submit to

the Office of Price Administration reports ap])lying

for specific authorization of maximum prices as

required by Section 1499.3(c) of the Regulation foi-

commodities sold by them for the reason that they

were able to j)rice under other sections and there-

fore it was not necessary for them to file applica-

tions for specific authorization, and they further
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allege the facts to he as hereinafter set forth and

not otherwise.

And as and for an Affiiinativt* Defen^se to Phiin-

tilT's Conij)huut on Fi\v Herein These Answering

J )efendants A 1 lege

:

1. That they eonnneneed the business in which

they are engaged during the month of October 1942,

at a time after the effective date of the General

Maxinunn Price Regulation; that they were, there-

fore, not in business in March 1942, and have no

base period records nor are they required to have

base period records for the i*eason hereinabove st^t

forth.

2. That at all time^j the defendants have had in

their possession and at tlieir place of business for

examination by the Otiice of Price Administration

various records in connection with the o])eration of

their business and in |)articular inventory conti'ol

cards from which it was possible for these defend-

ants to determine as precisely as possible the basis

upon which they fixed the maximum prices for the

sale of their commodities, which in their opinion

and in their best judgment was in accordance with

tlie pricing provisions of the Rc^gulation covering

the connnodities sold by them.

3. That on ov about the 2StJi day of March,

191 1, one, IIa!-o|(i M. Snydei', i-epi'esent ing himself

as an invest ii^atoi- foi- the Office of Pi-icc Adminis-

tration, called at the defendants j)lace of business

for the purposes, as he stated, of examining the

re<:ords of tluvse dcdVndants, and when said investi-

gator was advised by tlie defendants that amonu' the
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records niaintaincd by them there were those of iii-

ventory control iij)on wliich records the goods that

were being offered for sale was i-ecorded as a

basis for determining what jobbers all over the

country wTre getting for similar merchandise, and

when he was further informed that the said records

would not be readily under- [8] standable to him,

said investigator suggested that he would return in

ax)proximately three to four weeks, and desired

these defendants during the interim to get together

the various invoices of merchandise purchased in

alphabetic form for his examination. That in-

stead of returning, the complaint herein on file was

filed, but nothwithstanding the failure of the in-

vestigator to return these defendants have since

said date diligently and in good faith ])roceeded to

transpose and transcribe their records from the

usual manner in which they were kept by the de-

fendants so as to show as precisely as possible and

in a more composite form the basis upon which the

prices charged by these answering defendants were

determined.

4. That the defendants are engaged as show-

room stock jobbers of the commodities set forth in

Paragraph 4 of plaintiff's complaint, carrying

stocks of merchandise purchased in the eastern

parts of the United States. Tliat the business

locally is actually operated by Melvin R. Luster,

who is the son of A. M. Luster, and said A. M.

Luster is not actively engaged in the conduct of the

business at Los Angeles but acts primarily as a

buyer for the defendant business in the eastern
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market, the (IcfciKlaiits not dn'iuo; any ])iiyiiig in

the local ?narkrt wliatsiK^vei".

And for a i^'urt her. Separate and Affirmative De-

fense These Answerint^- Defendants Alleu(»:

1. That they have not knowiniily, wilfully or

iiiteiiti()?ially violated any of the Regulations of

the Ofliee of Pi'iee Administration appertaining to

the commodities cai'ried by them in tlndr business.

That they have at all times had in their possession

insofai- a.s they \v(*re able to ascertain the records

that were recjuired by the Office of Price Adminis-

ti-ation and by the Regulations, and when they were

advised that the re(*ords whicli they had were not

])roper they diligently set about to revise tlie i-ec-

ords in such regards so as to make them more etusily

understandable, and allege and beli(^ve that their

records are now in proper form.

Wherefore, these answering defendants pray that

the plaintilT be denied the relief ])i"ayed for, that

the plaintitT take nothing by his complaint on tile

h(»rein, and that the Court make a finding after a

hearing i\]u\ the [9] presentation of evidence that

these answeritig defendants have fully ccnnplied

with all of the Regulations appeitaiinng to their

business and that they have prepai"(Ml, maintained

and kept for tlu^ inspection of the Office of Pi-ice

Administiation the recoi-ds I'ecjuii'ed to be kept by

them in their business.

SAMl'KL A. MILLKU^
Attorney for Defendants [10]
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State of California

County of Los Angeles—ss.

A. M. Luster, being by me first duly sworn, de-

poses and says: That he is one of the defendants

in tlu^ above entitled action; that he lias read the

foregoing Answer of Defendants and knows the

contents thereof; and that the same is true of his

own knowledge, except as to the matters which are

therein stated uj)on his iiiformation or belief, and

as to those matters that he believes it to be true.

A. M. LUSTER

Subscribed and Sworn to before me this 8tl] day

of May, 1944

[Seal] SAMUEL A. MILLER
Notary Public in and for the County of Los An-

geles, State of California

[Endorsed] : Filed May 8, 1944 [11]

[Title of District Couii and Cause.]

MEMORANDUM DECISION

This action is brought under the authority of

the Emergency Price Control Act of 1942 (Public

L. No. 421, 77th Cong., 2d Sess., 56 Stat. 23), as

amended, (Sec. 101 of Stabilization Kxtension Act

of 1944, Public Law 383, 78th Cong., 2d Sess.),

hereinafter called the *'Act" and the (ieneral Maxi-

mum Price Regulation, as amended, (7 F. R. 3153),

w^hich was issued under the ])rovisions of the Act

on April 30, 1942, effective May 11, 1942.
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The a|)j»li<'al)l(' pi'ovisioiis (A' the Act are Section

205(a), whicli |)r()vi(les I'oi* injunctive relief for any

violation of Section 4 of the Act, and Section 4(a)

which sets I'orth the acts and omissions to act that

are prohibited by the Statute and funiish ground

I'oi- injunctive relief under Section 205(a). [12]

The coui't finds that the j)hiintiff, under date of

November 22, 1943, called the attention of defend-

ants to the complaints against them and requested

that they come to the Office of Price Administra-

tion in order to determine tlie metliod hy which

their rnerchandivse was ])riced. The court finds

that Mr. A. M. Luster tc^lephoned from Chicago

that he would appear within a ])ei'iod of two wec^ks

to discuss the matter. Mr. M. I\. Lustei', a ])artner

and one of the defendants, had charge of the busi-

ness in Tios Angeles. Sometime in th(^ hitter })a]'t

of March, 1944, after the plaintiif had conducted

an investigation, the defendant, A. M. Luster, called

the plaintiff and was advised that the matter had

been I'cfei'red to the proper authorities for ])roper

enforcement.

it would seem that the defendants were given an

unusual of)[)()rtunity, fi-oni the time th(\\' wvvv ad-

vised of the com|)laints until this action was tiled,

but failed to make any attiMupt t«> comply with the

re(iuest ol' th(> j)laintiff. The court finds that the

defe?idants did not keep pi-opcu* riM-oi'ds as dis-

closed by the testimony when the matter was in-

ve.stigated, and that the dcdendants haxc not pr(>p-

erly priced thii?- niercliandise as rcMpiired by the

statute and the regulations.
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The defendants contend tliat they have, since the

investigation and the tiling of the action, complied

with tlie statute. It is not necessary for the court

to ])ass upon this contention. A recent case de-

cided by the Supreme Court of the United States

is Walling, Administrator vs. Helmerich & Payne,

Inc., (Nov. 6, 1944) U. S , wherein

the court said

:

''Voluntary discontinuance of an alleged

illegal activity does not operate to remove a

case from the ambit of judicial power. See

Hecht Co. V. Bowles, 321 U. S. 321, 327 ; Otis

& Co. V. Securities and Exchange Commission,

106 P. 2d 579, 583-584.^' [13]

Judgment will be entered for the plaintiff

against the defendants, and the prayer set forth in

the complaint will be granted.

The plaintiff will prepare Pindings of Pact, Con-

clusions of Law and Judgment within ten days

after the date of this memorandum decision.

Dated November 15, 1944.

J. P. T. O'CONNOR,
U. S. District Judge [14]

[Title of District Court and Cause]

PINDINGS OP PACT AND
CONCLUSIONS OP LAW

This cause came on regularly for trial on Octo-

ber 19,1944, and the Coui't having heai'd the evi-

dence and the matter having been submitted for
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decision by tlic Court, the Court liiids the facts and
I

states flic cnncliisiniis <d' law as follows: :

I^^IN DINGS OF FA('1^

1. That ([('fi'iidants, M. K. I.ustci' and A. M. Lus-
i

tcr, individually and as (•()-])artners, doinu' business '

as Suiihcani l^'urnitui-c Sales Co., have violated Sec-

li(.n 4(a) (d' the l^in('r<»:eney Pi'ice Control Act of
j

1fML> ( Pul). L. 1L>1, 77th (^)n.^•., 2d Sess., 56 Stat.
I

23) as amended, (Sec. 101 of Stabilization Ex-

tension Act of 1944, Public Law 383, 78t]i Conj^.

2d Sess.), hei-einaftei- called the *'Act'\ in that

defendants liaxc en^a^'ed in acts and i)ractices
|

which constitute [1')] violations of the General

Maxinnnii Price Regulation, as amended, issued j

and |>?'(»muluated by the Administrator of the

Otilice of Pi'ice Administration in accordance with

the [)r()visions of said Act, and whicb became effec-

tive for wholesale sales on May 11, 1942.

2. Jurisdiction of this action is conferred upon

the (\)urt by ScM'tion 205(c) of the Act.

3. Durini:: the period cominencinu" on oi* about
I

Octobei" 1, 1942, up to and includin<r th(» date of '

the trial of this action on October 1f), 1944, de-

fendatds M. 1\. Ijistei* and A. M. Lustei*, have been

enga,L::e(l in the business of sellinu' at wholesale

liouseh(»ld fnrnitui-e and miscellaneous commodities,

includim: tables, lamps, hanij)ers, bookcase;s, chairs, '

bedroom sets, dimierwaic sets, bi-id<j:e sets and

divers othei- commodities and fui'iiiture at theii*

plac<- (.r busitiess, located at i:>:)7 South Flower
Street, Los AnL;(4es, California.
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4. That under the provisions of Section 1499.12

of said (Jeneral Maximum Price Regulation, which

became effective ^lay 11, 1942, and thereafter re-

mained in effect and still is in effect, defendants

were required to kee]) and make available for ex-

amination by the Office of Price Administration

records showing- as precisely as possible the basis

upon which they determined maximum prices for

those commodities sold after the effective date of

said General Maximum Price Regulation and for

which, uj)on sale by them, maximum prices are

established by said General Maximum Price Regu-

lation.

5. That under the provisions of Section 1499.2

of said General Maximum Price Regulation, de-

fendants were required to price the commodities

hereinabove referred to in accordance with the pro-

visions of Section 1499.2 of the General Maximum
Price Regulation, and were required to determine

and rei)ort to the District Office of the Office of

Price Administration, in accordance with Section

1499.3(a) of the Regulation, the maximum prices

of any commodities which could not be priced by

defendants under said Section 1499.2 of the Regu-

lation, and in the case of commodities which could

not be jU'iced by defendants under said Section

1499.3(a), to file applications with the District Of-

fice of the Office of Price Administration and ob-

tain approval of maximum j)rices in accoi-dance

with Section 1499.3(c) of the Regulation. [16]

iy. That subsequent to the eifective date of said

General Maxiumm Price Regulation, defendants
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sold as wholesalers or jol)i)ci-s, furniture and other

eonnnodities, tlie niaxinunn ])rices of wliicli were

e.stablished by the (leuei'al Maxiumni Piice Re*^uhi-

tion.

7. That since Oct. 1st, 1942 defcMidants have

knowiimly failed and ]ie<i-]ected to kee]) and make

a\'ailal)le for exaniiiiation by the Office of Price

Administration, cui'icnt records showing as pre-

cisely as possible the basis upon w^hieh they deter-

mined their Tnaximum prices for said household

fui'iiiture and miscellaneous commodities wiiicli

they sold as wholesalers subsequent to May 11, 1942.

8. The Coui't finds that the defendants were not

in business in Los Angeles, California dui-iiiLi,'

Mai-ch, 1942. T\w (\)urt further finds that there

wei-e c(nnj)("titors of the same class as defendants

in the city of Los Angeles, State of California,

selling' the same or similar commodities as the de-

fendants, since March 1942. That since Oct. 1,

1942, defendants have failed and neglected to price

said eonnnodities in accordance with the provisions

of Section 2(b) of the General Maximum Pi'ice

Regulation, to-wit: defendants failed to determine

their ni.'ixinnnn prices from the highest j)rices

charged during March, 1942 l)y the most closely

com])etitive sellei" of the same class; that the Piiee

Adrninistratoi- issued and Www wixs j)ublished in

the ^^'del•al Register the (Jeneral Maximum l^rice

KN'<;nIati(»n effective May 11, 1942 (7 F.R, 3153),

i-eferred to as the ''Regulation", which Regulation

as amended has been at all times since the date of

its issuance in full force and effect.
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9. That under date of November 22, 1943, tlie

plaintiff by letter ealled the attention of the de-

fendants to complaints against them, and requested

that they come to the Office of Price Administra-

tion in order to determine the method by which

they were pricing their merchandise. That Mr.

A. M. Luster telephoned from Chicago, Illinois,

that he would appear within a period of two weeks

to discuss the matter. That Mr. M. R. Luster and

one of the defendants had charge of the business

in Los Angeles. That sometime after March, 1944,

after j^laintiff had conducted an investigation, the

defendant A. M. Luster called plaintiff and was

advised that the matter had been re- [17] ferred

to Enforcement for proper enforcement action.

The Court further finds that the defendants were

given an unusual opportunity from the time they

were first advised of the complaints to make a

voluntary effort to comply with the plaintiff's re-

quest.

Prom the foregoing facts the Court makes the

following

CONCLUSIONS OF LAW
1. That plaintiff is entitled to a i>ermanent in-

junction directed to the defendants, their agents,

emj)loyees, servants and attorneys, and all otliei"

persons in active concert or particij^ation with any

of them, jointly and severally:

A. Directing them forthwith,

1. To })r(»])ai*(\ kee]) and make available for ex-

amination by the Office of Price Administration
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records licrcinai'tcr calhMl "CurrcMit pricing rec-

ords", showiiiK as ])recisely as ])ossiblc the basis

up*. II wliicli (U^fendaiits determined inaxiinnin ])ri(*es

in accordance witli tli(* pricing ])r()visi()ns of the

Keguhition fm' commodities sold by defendants

after May 11, 1942, as re(|uired by Section 1499.12

ii\' the I\(\uulati(Hi ; and

2. To kccj) and make available for examination

by the Office of Pi'ice Administration records of tlie

same kind as tlu^v have customarily kept, relatiivi^:

t(^ tin* pi-ices which they charged for commodities

sold by them after May 11, 1942, as i'e(]ni7*ed by

Section 1499.12 of said Regulation; and

3. To i)i'epare and file with the District Office

ot* the Office of Price Administration, T.os Angeles,

California, an application for sj)ecitic authorization

of maximum i)]'ic(\s^ as required by Section 1499.3-

(c) of the Regulation, for connnodities sold by de-

fetidants for which the maximum ])rices cannot be

determined under vSection 1499.2 of the Regulation.

1>. Restraining them from engaging in or caus-

h\'j: any of the following acts or ommissions to act:

1. Selling, delivering or offering to sell or d(^-

liver any of .said [18] commodities unless and until

defendants first c(^mply as to such commodity with

the directions contained in demands designated

'M", "2" and ":>" under "A" immediately above.

2. Selliim, d(»livering oi* offeiing to sell or de-

liver said coiniiiodities at prices in (excess of the

maximum |. rices established therefor by the Regula-

tion, or by any otluM- I'egulation establishing maxi-

mum ])rices for said conmiodities; and
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:>. Doiiio- or omitting' to do any other act in

violation of the Regnlation or of any other regula-

tion establishing inaxinunn prices for said com-

modities; and

4. Offering, soliciting, attempting or agreeing to

do any of the foregoing.

The Court further finds in reference to the con-

tention of the defendants that they have since the

investigation and the filing of this action, complied

with the statute; that it is not necessary to pass

upon this contention, as the Supreme Court in the

case of the United States, Walling vs. Helmerich

& Payne, Inc., decided November 6, 1944, held that

''Voluntary discontinuance of an alleged illegal

activity does not operate to remove a case from the

ambit of judicial jjower". See Bowles vs. Hecht

(34U.S. 321, 327).

Let judgment be prepared and entered accord-

ingly.

Dated at Los Angeles, California, this 14th day

of December, 1944.

J. F. T. O'CONNOR
United States District Judge.

[p]ndorsed] : Filed Dec. 14, 1944. [19]
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111 the District Court of tlic ruitcd States Southern

District of California, Central Division

No 3574-0 X^

CllKSTKK J]0\V1.KS, Administrator,

Office of Price Administration,

Plaintiff,

vs.

M. K\ LrSTKR and A. M. Ll^STKR, individually

and as c()-])artners, doin^ business as SUN-
HKAM FlJRNlTrRE SALES CO.,

Defendants

JUDGMENT

The above entitled action for an injunction hav-

iniT l)een duly tried, and oral and documentary evi-

dence having been introduced by the plaintiff and

defendants, and the matter having been considered

by the Court, and the Court having made its Find-

ings of Fact and Conclusions of Law

;

Now, Therefore, It Is Hereby Ordered, Adjudged

and Deci-eed that the defendants, M. R. Luster and

A. M. I.ustei-, individually and as co-partners, doing

business as Sunbeam Furniture Sales Co., their

agents, s(»rvants, employees, attorneys and all per-

sons in nctive concert or ])articipation with tlu^ de-

fendants, he and they hereby are:

L Ordei' and directed to ])rej)are, keep and

make available for examination by the Office of

I'rice Administration, records called '^current [20]

pricing records", showing as precisely as possible
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the basis upon whicli defendants determined niaxi-

muni j)Tices in aeeordance with the ])ri('ing provi-

sions of* the General Maximum Price Regulation

for all conunodities sold by defendants after May
11, 1942, as required by Section 1499.12 of the

Regulation.

2. Ordered and directed to determine and report

to the district office of the Office of Price Adminis-

tration, in accordance with Section 1499.3(a) of

the Regulation, the maximum prices of any com-

modities which cannot be j)riced under Section

1499.2 of the Regulation, and in the case of com-

modities whicli cannot be priced by defendants

under said Section 1499.3(a), to file applications

with the district office of the Office of Price Ad-

ministration and obtain approval of maximum
j)rices in accordance with Section 1499.3(c) of the

Regulation.

3. Permanently enjoined from selling, deliver-

ing, transferring or offering to sell, deliver or trans-

fer commodities at prices in excess of the prices

permitted by the General Maximum Price Regula-

tion, as heretofore or hereafter amended ot* any

other regulation i)romul gated by the Office of l^rice

Administration governing the maximum prices of

said commodities.

4. Permanently enjoined from doing or omitting

to do any other act in violation of the General

Maxinmm Price Regulation, as heretofore or here-

after amended, issued pursuant to the Emergency
Price Control Act of 1942.

It Is Further Oi'dered, Adjudged and Decreed

that the jurisdiction of this cause is retained for
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the purj)Ose of ('iial)li]ig any of tin* parties to this

(Iccrcc to apply to tlic Court at any time for such

fuithcr orders and directions as may he necessary

or appi-(>priate for the construction of or tlie cai'ry-

inir out (»r tliis (h'cree, foi* the modification tliei-(M)f

and the cnt'orcement of compliance thei-ewitli, and

foi- the punislnnent of any violations thereunder.

Dated at i.os Angeles, California, this 14th day

of December, 1944.

J. P. T. O'CONNOR
United States District Judge

Judgment entered Decembei- 14, 1944. Docketed

Dec. 14, 1944. IJook CO, Page 510.

EDMUND U. SMITH.
Clerk,

FRANCIS E. CROSS,
Deputy.

[Endorsed]: Piled Oct. 14, 1944. [21]

[Titir (.r District Court and Cause.)

MOTION OP DEPENDANTS POR REHEAR-
INO AND MOTION TO AMEND PIND-
IXOS, CONCI.rsiONS AND JUDGMENT.

Come Now the defendants ahove named and I'e-

s])ectfully re|)resent to this Honorable Court that

on the 14th day of Decemb(»r, 1944, a judgment was

entered herein in favor of tlie ])laintiff, wdiich judg-

ment was tiled and entered and docketed in Civil

Order liook 29 at page 510, which judgment was
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an injunction against the defendants, and that in

the ()])inion of the defendants the evidence^ was in-

sufficient to justify the judgment herein, u[)on

which ground defendants ask for a rehearing or a

new trial.

That in the event the motion for rehearing or new

trial be denied that the Findings and Conclusions

of Law submitted herein by the plaintiff be

amended in the following respects, and the judg-

ment amended accordingly if the Findings and Con-

clusions are amended

:

That Finding No. 7 be stricken in its entirety:

That portion of Finding No. 8 reading as herein-

after set forth [22] be stricken and omitted from

the Findings:

''That since May 11, 1942, defendants have

failed and neglected to price said commodities

in accordance with the provisions of Section

2(b) of the General Maximum Price Regula-

tion to-wit: defendants failed to determined

their maximum prices from the highest prices

charged during March, 1942 by the most closely

competitive seller of the same class".

That there be stricken from Findings No. 9 tlu^

following

:

''That Mr. A. M. Luster telephoned from

Chicago, Illinois, that he would appear with-

in a period of two weeks to discuss the* mat-

ter. That Mr. M. R. Luster and one of the

defendants had charge of the business in Los

Angeles. That sometime after March 1944,

after plaintiff had conducted an investigation,
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tlic (IctViulaiit A. M. Luster called ])laiiitiff and

was advised tliat tlie matter liad been referred

to Knroreemeut fur proper enf(n'e(^ment ac-

tion."

That tlicic be stricken from tlie Conclusions of

Law based upon the i)laintift"s Findings, Conclu-

sion No. 3 as there was no evidence to indicate that

it was necessary for the defendants to tih» an ap-

plication under Section 1499.3(c) of tlie Regula-

tion.

That tliere also be stricken from the Conclusions

of Law the following proposed Conclusions offered

by the |)laintiff as ap])eai's on Page 5 thereof, read-

as follows:

**oi' by any other regulation establishing niaxi-

nnini j)iices f'oi* said commodities; and

Doini;- ()!• omitting to do any other act in

violation of the Regulation or of any other

regulation establishing maxinunn ])rices for

said connnodities; and

Offering, soliciting, attempting or agreeing to

do any [2)^)] of the foregoing."

That the basis and authoi-ity for striking the last-

above eiunneratcHl and quoted Conclusions submit-

ted by the plaiiitiff are the cases of I^owles vs.

Sacher Vwv Vn. and Bowles vs. Schein and Janow-
sky (h'cidcd in the United States Circuit Court of

Appeals uiuh'T date of on or about Decembei" 11,

1944 i?i a decision wiitten by the Honorable Judge
Swan on an aj)peal taken by the Price Adminis-

trator irom a decision of District Judge Rifkind

who refused to inchuh^ in an onmibns judgment
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for injunction presented by tlio Office of Price Ad-

ministration in broad language restraining the de-

fendants from '^ doing or omitting to do any other

act in violation of said Regulation as heretofore or

hereafter amended", the District Judge limiting

the injunction to the specific violations conceded or

proven.

The above motions will be based upon this mo-

tion and u])on all the pleadings and pai)ers on file

and upon the minutes of the Court, upon the Re-

porter's Transcript of his shorthand notes which

are on file herein, and under the authority of Rules

of Civil Procedure 52(b) and 59(a), (b).

Dated this 22nd day of December, 1944.

SAMUEL A. MILLER
Attorney for defendants.

[Endorsed] : Filed Dec. 26, 3944. [24]

At a stated tenii, to-wit: The January Term,

A. D. 1945, of the District Court of the United

States of America, within and for the Southern Di-

vision of the Southern District of California, held

at the Court Room thereof, in the City of San

Diego on Tuesday the 2nd day of January in the

year of our I.ord one thousand nine hundred and

forty-five.

Present: The Honorable J. P. T. O'CONNOR,
District Judge.
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[Title of Cause.]

ORDER

Thus cause (-ouiinu' on I'oi- hearinp^ of motion of

defendants foi* a re-lieaiiim oi' a ]ie\v trial, ])ur-

suant to motion filed December 26, 1944; J. K.

Coady, Esq., appearing as counsel for the j)laintifif

;

and C. W. McClain, Court Reporter, being present

and reporting the })roeeedings

:

It is ord(»red that the said motion of defendants

be, and it hereby is, dismissed, there being no ap-

pearances in behalf of the defendants as this time,

and exception allowed to defendants. [25]

[Title of District Court and Cause.]

8TJl>rLATI0N PERMITTING REINSTATE-
MENT OF MOTION OP DEPENDANTS
FOR REHEARING AND MOTION TO
AMEND FINDINGS, CONCLUSIONS AND
JUDGMENT, AND ORDER ON SAID
STIPULATION.

It Is Ih'TThy Stipnlat(Ml and AuiuhhI i)y and b(»-

tween the parties hereto by theii' respective counsel,

that the motion of dc^fendants for rehearing and

motion to amend Findings, Conclusions and Judg-

ment whif'li was dismissed on Jamuiry 2n(l, 1945,

by the Ilonorahh' .1. \\ T. OWmnor, Jud-v of the

District Court, may U^ icinstated and j)laced upon

the ('OUi't's law and motion cahMida]- i'or disposi-

tion on M(»n(la\. the 2f)t}i day of Jannaiy, 1945, (»i-

at such otlicr date as tli(» Court mav direct.
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Dated: January 15tli, 1945.

H. EUGP]NE BREITENBACH,
WM. U. HANDY, DAVID M.

HOFFMAN and HARRY F.

MOLL

By WM. U. HANDY
Attorneys for Plaintiff

SAMUEL A. MILLER
Attorney for Defendants

It is so ordered: Dated this 18th day of Jan-

uary, 1945.

J. F. T. O'CONNOR
District Judge

[Endorsed] : Filed Jan. 18, 1945. [26]

[Title of District Court and Cause.]

ORDER OF COURT AMENDING FINDINGS
OF FACT, CONCLUSIONS OF LAW AND
JUDGMENT, FILED DECEMBER 14TH,

1944.

Counsel for the defendants having filed his mo-

tion for a rehearing and to amend Findings, Con-

clusions and Judgment, under date of December

26th, 1944; and, pursuant to stipulation filed on

January 18th, 1945, the said motion having come

before the Court for hearing on January 29th, 1945,

and at that time the Court having heard the argu-

ments of counsel, and having considered the motion,

Now Orders As Follows

:
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The said motion of counsel for a relioariiiir is

licreby denied.

With respeet to tiie said motion to amend Find-

ings of Faet, Conelnsions of Law and the dudg-

inent, it is liereby orck'ivd that:

(1) The motion to strike Finding 7 in its en-

tirety is (h'liied, except that the date in Finding 7

will be changed from ^^May 11, 1942/' to ^^October

1, 1942.'' (i>age :], lines 5 and 10).

(2) The motion to strike certain ])arts of Find-

ing 8 will be denied exce])t that on line 15 thereof

the date ''May U" will Ix^ stricken; and, in lieu

thereof, the date ''October 1'' will be inserted

(page 3).

(:>) The motion to strike out certain parts of

Finding 9 is denied (pages 3 and 4). [27]

(4) The motion to strike fi-om the Conclusions

of Law, Conclusion No. 3, is denied.

(5) The motion to strike the following language

''or by any other regulation establishing maximum
])rices foi' said commodities'', paragraph 2, page 5,

t'lom the Ccmclusions of Law, is granted (Lines ^)

and 7).

(()) With respect to the motion to strike para-

graph :> of the Conclusions of Law, page 5, ''doing

or omitlini;- to do any othei* act in violation of the

remilati(.n oi- of any other regulation establishing

maximuiii piices for said conmiodities", there will

be stricken rr(»iii such j)araura|)li the following

l.'in-uage coninieiiciu^ on line 9 of parc'igi-apli 3,

page '), "or of any other regulation establishing

maximum prices i'or said conunodities".
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(7) Tlio motion to sti'ike ])ara.i]:rap]i 4 of the

Conclusions of Law, i)age 5, line 11, ''offering,

soliciting, attempting or agreeing- to do any of the

foregoing" is granted.

The court on its own motion strikes out ''May

11,'' on line 4, of page 2 of the Judgment, and in-

serts in lieu thereof "October 1," and there is also

stricken from pargraph 3 of the Judgment, page 2,

line 16, the following language, "or hereafter

amended or any other regulation promulgated by

the Office of Price Administration governing the

maximum prices of said commodities".

There is stricken from paragraph 4 of the Judg-

ment, page 2, commencing on line 20, the following

language "as heretofore or hereafter amended,

issued pursuant to the Emergency Price Control

Act of 1942"; and, in lieu thereof, the following

language is ordered to be inserted: "in effect at the

time of filing this action".

It is further ordered that there be stricken from

the Judgment the following language commencing

on line 23 and ending on line 28, page 2 of the

Judgment: "It is further ordered, adjudged and

decreed that the jurisdiction of this cause is re-

tained for the purpose of enabling any of th(^

parties to this decree to apply to the Court at any

time for such further orders and directions as may
be necessary or ap])ropriate for the construction of

or the carrying out of this decree, for the modifica-

tion thereof and the [28] enforcement of compli-

ance therewith, and for the jjunishment of any

violations thereunder".
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It is the opinion of the Court tliat to require the

defendants to be hound by, oi* to rc^juire the de-

fendant's to be subject to, penalties for the viola-

tion of *'any other act in violation of the rei^ula-

tions" or foi* "offering, soliciting-, attenij)ting or

agreeing to do any of the foregoing," or to compel

defendants to l)c bound by any future regulation,

would deprive the (l(»fendants of tlieir day in court,

and would be a denial of the right of the defendants

if the Court found that in good faith they should

be permitted to attack a regulation before The Em-

ei'gency (-oui-f of Appeals; in all other respects the

Findings of Fact, Conclusions of Law and the

Judgment are affirmed.

It is the of)inion of the Court that jurisdiction

should not be n^tained in tluvse actions for the ])ur-

poses stated in the Judgment. If future violations

are found to occur by the ])laintiflf another action

can be instituted. It is not the policy of this Court

to keep defendants in a state of sus])ended anima-

tion, or hold above their heads the sword of Damo-

cles which may fall at any moment, not knowing

when they will be brought into court on contemj>t

j)roceedings for a violation, i-eal oi* alleged.

(Sre Hecht Company v. Howies, 321 U.S.

321 (i4 S. Ct. 587; Howies v. Ti>\yu Hall (li'ill,

ir) Vvi\ (2(1) (iS<): Howh^s V. Huff (9 CCA)
Decided 12/27/44. . . .Val (2d)

Counsel for th(^ plaintiff will ])repare amended

Findings «»f l^'aet and Conclusions of Law and

Judgment within ten days aft(M' notice of this

Order and in aeeordanee therewith, for the signa-
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ture of tlie Court, after ])reseiiting some to coutiscI

for the defendants for approval as to form.

Dated: Los Angeles, Calif., February 2nd, 1945.

J. F.T. O'CONNOR
U.S. District Judge

[Endorsed] : Filed Feb. 2, 1945. [29]

[Title of District Court and Cause.]

AMENDED FINDINGS OF FACT AND
CONCLUSION OF LAW

This cause came on regularly for trial on October

19, 1944, and the Court having heard the eviden(*.e

and the matter having been submitted for decision

by the Court, and the Court having made its find-

ings of fact and conclusions of law and a motion

having been made to amend said findings of fact

and conclusions of law and said motion having been

granted, the Court now makes its amended findings

of fact and conclusions of law and finds the facts

and states the conclusions of law as follows:

FINDINGS OF FACT

1. That defendants, M. R. Luster and A. M.

Luster, individually and as co-partners, doing busi-

ness as Sunbeam Furniture Sales Co., have violated

Section 4(a) of the Emergency Price Control Act

of 1942 (Pub. L. 421) 77th Cong. 2d Sess., 56 Stat.

23) as amended, (Sec. 101 of Stabilization Exten-

[30] sion Act of 1944, Public Law 383, 78th Cong.
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2(1 S(\ss.), lici-ciiiaftci' called tlie "Act", in that de-

fendants liave eni;ai;e'd in acts and ])ractiees which

constitut(» viohitions of the General Maxinium Price

Re<^nhiti<)n, as amended, issned and promulgated

l)y the Administrator of the Office of Price Ad-

ministration in accordance witli the j)i<)visions of

said Act, and wliieh became elYective foi- wlioli^sale

sah^son May 11, 1942.

2. Jni'isdiction of tliis action is conferred n])on

the (\)Ui't by Section 205(c) of the Act.

3. During the ])eriod commencing on or about

October 1, 1942, uj) to and including the date of the

ti'ial oi* this action on October' 19, 1944, defendants

M. R. Luster and A. M. Luster, have been engaged

in the business of selling at wholesale household

furnituT-e and miscellaneous conunodities, including

tabl(\s, lamps, hampers, bookcases, chairs, bedroom

sets, dinnei'ware sets, bridge sets and divers other

conunodities and furniture at their place of busi-

ness, located at 1337 South Flower Street, Los An-

geles, California.

4. That under the j)T'ovisions of Section 1499.12

of said (fcneral Maximui]i Price Regulation, which

became effective May 11, 1942, and thereafter re-

mained in efPe(»t and still is in (effect, d(^fendants

were reijuired to keep and make available I'oi' ex-

amination by the Office of Price Administratio])

records sjiowim;- as pi'ecisely as possible the basis

upon which they detei-niined niaximuni ))i'ic(»s for

those conunodities sold aftei- the eff('cti\'e date of

said (leneral Maximum Pi-ice Regulation and f(U-

which, upon sale by thetn, niaxiniuni pi'iccxs ai'e
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established by said (leiirral ?>Ia::iiniiiu Price Regu-

lation.

5. That under the ])rovisions of Section 1499.2

of said General Maxinnnn Price Regulation, de-

fendants were required to price the commodities

hereinabove referred to in accordance with the pro-

visions of Section 1499.2 of the General Maximum
Price Regulation, and were required to determine

and report to the District Office of the Office of

Price Administration, in accordance with Section

1499.3(a) of the Regulation, the maximum prices

of any commodities which could not be priced by

defendants under said Section 1499.2 of the Regula-

tion, and in the case of commodities which could

not be priced by defendants under said Section

1499.3(a), to file applications with [31] the District

Office of the Office of Price Administration and

obtain aj)proval of maximum i)rices in accordance

with Section 1499.3(c) of the Regulation.

6. That subsequent to the effective date of said

General Maximum Price Regulation, defendants

sold as wholesalers or jobbers, furniture and other

commodities, the maximum prices of which were

established by the General Maximum Price Regula-

tion.

7. That since October 1, 1942, defendants have

knowingly failed and neglected to keep and make

available for examination by the Office of Price

Administration, current i-ecords showing as ])re-

cisely as possibly the basis upon which they deter-

mined their maximum prices for said household

furniture and miscellaneous commodities which
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they sold as wliolcsalci's subsequent to October 1,

1942.

8. The Coui't tiiuls tliat the defendants were not

in business in Los Ani;'eh*s, Califoi-nia during

March, \\)V1. 'Vhv Coui-t furtlier finds that tliere

were (•onij)etitors oi' tiie same ehis^ as defendants in

the City of Los Angeles, States of California, sell-

iiiLi' the same or siniihnr eoniniodities as tlie de-

fciKh-nits, since Mai'ch 1942. That since October 1,

1942, dercndants have faihul and negleetcMl to price

said conuuoditie.s in accordance with tlie provisions

of Section 2(b) of the* General Maxinuun Price

Rei::uhition, to wit: defendants faih'd to determine

their maxinuun pi-ices from the highest prices

ehai'ged dui'ing March, 1942 ))y the most closely

cojnj)etitiv(^ seller of the same class; that tlie Price

Administi-ator issued and thei'e was publislied iu

\\w Federal Register the General Maximum Price

Regulation effective May 11, 1942 (7 F.R. 3153),

referred to as the ''Regulation", which Regulation

as amended has be(^n at ;ill times since the date of

its issuance in full force and effect.

9. That under date of November 22, 194:], the

plaint i!V by letter called the attention of the de-

fendants to complaints auainst them, and reiiuested

that they come to the Offices (»!' Pi'ice Administi'a-

tioii in order to detei-mine the method by which

they were pricing- theii' mei'cliandise. 'Hiat Mr. A.

M. Lnstei- telej)hone(l from Chic.-mo, lllinoisS, that

he would appear within a jx'i'iod of two weeks to

discuss the niatier. That Mi'. M. 1\. Luster and

one of the det'eiidants had charge (d* the business in
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T.os Ano-eles. Tliat soiuetinie [32] after March

1944, after ])laiiitiff had eonducted an investiga-

tion, the defendant A. M. Luster called plaintiff and

was advised that the matter had been referred to

Enforcement for i)roper enforcement action. The

Court further finds that tlie defendants were given

an unusual opportunity from the time they were

first advised of the coin])laints to make a voluntary

effort to comply with tlie })laintiff 's request.

From the foregoing facts the Court makes the

following:

CONCLUSIONS OP LAW
1. That plaintiff is entitled to a permanent in-

junction directed to the defendants, their agents,

employees, servants and attorneys, and all other

])ersons in active concert or participation with any

of them, jointly and severally:

A. Directing them forthwith,

1. To prepare, keep and make available for ex-

amination by the Office of Price Administration

records hereinafter called ''current ])ricing rec-

ords", showing as precisely as possible the basis

upon which defendants determined maximum prices

in accordance with the pricing provisions of the

Regulation for commodities sold by defendants

after May 11, 1942, as required by Section 1499.12

of the Regulation; and

2. To kee]) and make available foi* examination

by the Office of Price Administration records of

the same kind as they have customarily ke])t, re-

lating to the prices w^hich they charged for com-

modities sold by them after May 11, 1942, as re-
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(liiired by Section U9!).12 of said ReL^ulation ; and

:]. To ])r(*j)ar(' and file with the District Office of

the Otlice of Piicc Administration, Los Anii^eles,

(-alifoi-nia, an application for s])eeific authoriza-

tion of niaxinmni j)rices, as required by Section

14J)9.:U<v) of the Ke.unhition, for commodities sold

by defendants for wliicli tlic maximum prices can-

not be determined nnch'r S(M'tion 1499.2 (d' the Rei^u-

lation.

l>. RestrainiTii;- them from en<^aging in or caus-

ing any of the following [33] acts or omissions to

act:

1. Selling, (hOivering or ottering to sell or de-

liver any of said conunodities unless and until de-

fendants tii'st comply as to .such commodity with

the directions contained in demands designated

''V\ ''2*' and ''3" undei* ^^A" immediately above.

2. S(»lli!ig, delivering or offering to sell or de-

livei' said conmiodities at prices m excess of the

maximum prices established therefor by the Regula-

tion; and

3. Doing or omitting to do any other act in

violation of the Regulation; and

The Court fui'thci- finds in reference to the con-

tention of the d(»fendant.s that th(\\- have since the

investigation and the tiling of this action, complied

with the statute; that it is !iot n(M-essary to pass

upon this contention, as tlic Suj)i'(Mn(» Court in the

case of the Cnited States, W'allinu vs. Ileimei'ich c\:

Payne, Inc., deeided Xovenihei- (i, 1914. held that

'' VoluntaF'\- diseoni inu.-ince of an alleu-ed illegal ac-

tivity does not opei'ate to i*(M]iove a case* from th(»
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ambit of judicial power''. See Bowles vs. Heclit

(34 U.S. 321, 327).

Let judgineiit be j)re|)are(l and centered accord-

ingly.

Dated at Los Angeles, California, this 12th day

of P^ebruary, 1945.

J. F.T. O'CONNOR
United States District Judge

[Endorsed] : Filed Feb. 12, 1945. [34]

[Title of District Court and Cause.]

AMENDED JUDGMENT

The above entitled action for an injunction hav-

ing been duly tried, and oral and documentary evi-

dence having been introduced by the plaintiff and

defendants, and the matter having been considered

by the Court, and the Court having made its Find-

ings of Fact and Conclusions of Law and a mo-

tion having been made to amend the judgment and

the said motion having been granted and the Court

having made amended Findings of Fact and Con-

clusions of Law;

Now, Therefore, It Is Hereby Ordered, Adjudged

and Decreed that the defendants, M. 1\. Lust(M* and

A. M. Luster, individually and as co-pai'tners, doinu'

busincvss as Sunbeam Furniture Sales Co., their

agents, servants, em|)Ioyees, attoi-neys and all j)ei*-

sons in active concert oj* ])a]*ticipa1 ion with the de-

fendants, be and they hereby are:

1. Ordered and directed to prex)are, keep and
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makt' available for [:>')] cxaniiiiatioii by tlie Office

(.f Pi-irc Atlininistration, lecords called ''current

j)riciii^ records'', showinir as precisely as possible

the basis ui)nii wliicli defendants determined maxi-

iniini prices in accordance with tlie ])ricin.u- piovi-

si(»ns <d* the General Maxinnnn Price Resoilation

for all coninioditie^ sold by defendants after Octo-

ber 1, 1942, as required by Section 1499.12 of the

ReuTilation.

2. Ordered and directed to detc^rniine and rep(>rt

to the district office of the Office of Price Adminis-

tration, in accordance with 8ecti(»n 1499.3(a) of the

Heuulation, the maxinnnn ]>rices of any commodi-

ties which cannot be ])riced under Section 1499.2

of the Re,i2:ulation, and in the case of connnodities

which camiot be priced by defiudants under said

Section 1499.3(a), to file ap]>lications wutli the dis-

trict office of the Office of Price Administration and

obtain ai)j)roval of maxinmm ])rices in accordance

with Section 1499.3(c) of the Regulation.

3. Permanently enjoined from selling, deliver-

ing, transferring or offering to sell, deliver or trans-

fei- coniiiKMlities at prices in ex(*ess of the prices

jx'i-niittcd by the General Maxinnnn Price Regula-

tion, as heretofore.

4. Pei-manently enjoined from doing or omitting

to dt» any other act in violation of the General

Maximum Price Regulation in effect at the time of

tiling this action.

Dated at Los Ang(Oes, Oalifornia, this 12th day

of February, 1945.

J. F. T. O'CONNOR
United States District Judge
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Approved as to form a.s required by Rule 7 tliis

lOth day of Feb. 1945.

SAMUEL A. MILLER
Atty. for Defts.

Judgment entered Feb. 12, 1945. Docketed

Feb. 12, 1945. J3ook CO. 30, Page 672. Edmund
L. Smith, Clerk, Francis E. Cross, Deputy.

[Endorsed] : Filed Feb. 12, 1945. [36]

[Title of District Court and Cause.] .

NOTICE OF APPEAL

Notice is hereby given that Chester Bowles, Ad-

ministrator of the Office of Price Administration,

plaintiff above named, hereby ap])eals to the Circuit

Court of Appeals for the Ninth Circuit from the

final judgment entered in this action on the 12th

day of Febiiiary, 1945, in Central Division Civil

Order I3ook 30 at ])ages 672 to 673 inclusive, in

the Office of the Clerk of the above entitled Court.

Dated: May 10th, 1945.

. H. EUGENE DREITENDACH
WM. U. HANDY
JOSEPH K. COADY
HARRY V. MOLL

[Endorsed]: FiUnl and mailed copy to Sanmel

A. Millei', attorney for defendants, May 10, 1945.

[37]
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[l^tlc of District Court and Cans(\]

ASSOCIATION OF ATTORNEYS

We hereby associate Josepli K. Coady, Enforee-

iiient Attoi*]u\v, Office of Price Administration, as

one of tlic attorneys foi* tlic plaintiff in the above

entitled action in lien and stead of David M. Hoff-

man, wlio is no hin<2:er connected with or an em-

ployee Ci\' the Office of Price Administration.

IT. EUOENE ]^>KEITENP.ACH

WM. U. HANDY
DAVID M. HOFFMAN
HARRY F. MOLl.

By AVM. U. HANDY
Attorneys for Plaintiff

I hereby accept association as attorney for the

Plaintiff in the above entitled action.

JOSEPH K. COADY
Enforcement Attorney [38]

I hereby consent to snch association.

DAVID M. HOFFMAN
[Endorsed]: Filed May 10, 1945. [39]

[Title (»r District Coui-t and Cause.]

S lA^lEMENT OF POINTS

The points upon which appellant intends to rely

on this aj^pcal ai'e as follows:

The Court ci-i-cd

(1) By ^n^antiiiK the defendants' motion to

modify the judgment;
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(2) J>y resti'ictint;- tlie injunction to regulations

then in foix-e and striking- therefrom all reference

to future amendments, which might later by

promulgated, to the a])i)licab]e regulations govern-

ing the same commodities

;

(3) By eliminating from the injunction the ])ro-

hibition against ''offering, soliciting, attempting or

agreeing to do any of the foregoing''. [40]

Dated, Los Angeles, California, the .... day of

, 1945.

H. EUGENE BREITENBACH
WM. U. HANDY
JOSEPH K. COADY
HARRY F. MOLL

By: HARRY P. MOLL
Attorneys for plaintiff-

appellant

[Endorsed] : Piled May 22, 1945. [41]

[Title of District Court and Cause.]

DESIGNATION OF RECORD

Plaintiff and A])pellant designates the following-

portions of the record, proceedings and evidence to

be contained in the record on ap])eal in this action:

IL rom])laint.

2. Answer of the defendants M. R. laister and

A. M. Luster.

3. Memorandum decision and order for judg-

ment in favor of plaintiff, filed Novembei* 15, 1944.

4. Poindings of fact and conclusions of law and

judgment foi* peiinam^nt injunction.
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.'). Dcrciidaiits' motion to)- rclicariii^i-, new trial,

o]- to ariicnd findings, (-(mclusions, jiidgineiit, witli

points and authorities.

(). Oidci- disniissiim- defendants' motion foi- re-

licarinu", entered [42] danuai-y 2nd, 194').

7. Stipulation and oi'cUm" pei-mittiiiu" reinstate-

ment of and j)laeing case on calendai* for January

29tli, 1945 for hearing.

8. Defendants' motion for rehearing and to

anuMid findings of fact, conclusions of law and judg- '

nient.

9. Order of Court amending findings of fact,

eonelusions of law and judgment, filed February

2n(l, 194:).

10. Amended findings of fact, conclusions of law

and judgment.

11. Notice of a])])eal, filed May 10th, 1945.

12. Substitution of attorneys filed May 10th, i

1945.
j

i:). This designation. '

14. Statement of points on which ai)i)ellant in-

tends to rely.

H. EUGENE BREITENBACH
WM. V, HANDY
JOSKIMI K. COADY
HARRY F. MOLL

j

r,y: TTARRY F. MOLL i

Attorney.s for ])laintifif-
,

aj)pellant
j

(Affidavit of Service by Mail attached.)
\

[Endorsed] : Filed May 22, 1945. [43] \



M. R. Luster el al. 43

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

1, Edmund L. Smith, Clerk of the District Court

of the United KStates for the Southern District of

California, do hereby certify that the foregoing

pages numbered from 1 to 45 inchisive contain full,

true and correct copies of Complaint for Injunc-

tion; Answer of Defendants; Memorandum Deci-

sion; Findings of Pact and Conclusions of Law;

Judgment; Motion of Defendants for Rehearing

and Motion to Amend Findings, Conclusions and

Judgment ; Minute Order Entered January 2, 1945

;

Stipulation and Order Permitting Reinstatement of

Motion for Rehearing etc. ; Order of Court Amend-

ing Findings of Fact, Conclusions of Law and

Judgment; Amended Findings of Fact and Con-

clusions of Law; Amended Judgment; Notice of

Appeal; Association of Attorneys; Statement of

Points; Designation of Record and Affidavit of

Service by Mail which constitute the record on aj)-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit. . ,^

j

Witness my hand and the seal of said District

Court this 13th day of June, 1945.

[Seal] EDMUND L. SMITH, CLERK
Dy: THEODORE HOCKE

Chief Deputy Clerk



44 Chester Bowles, vs.

[KiidorsiHl]: No. 11074. rnited States Cimiit

Court of Appeals {'or tlie Ninth Circuit. Chester

nowles, Athniuistrator, Office of l^rice Administra-

tion, Apix'lhint, vs. M. R. Luster and A. M. Luster,

Individually and as Co-partners doing business as

Sunbeam Furniture Sales Co., A])i)ellees. Trans-

cript of Reeord. r})on Appeal from the District

Court of the Cnited States for the Southern Dis-

ti'ict of California, Central Division.

Filed June 14, 1945.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

j)eals for the Ninth Circuit.

United States Circuit Court of Appeals

for the Ninth Circuit

No. 11074

CHESTER P>OWLES, Administrator, Office of

Price Administration,

Appellant,

vs.

\f. R. LrSTER and A. M. LUSTER, individually

and as co-partners, doing business as SUN-
BEAM FrRXITTRE SALES CO.,

Appellees.

STATEMENT OP POINTS

The points upon which appellant intends to rely

on this appeal are as follows:
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The Court erred

(1) JJy granting the appellees' motion to

modify the judgment;

(2) By restricting the injunction to regulations

tlu^n in force and striking therefrom all reference

to future amendments, which might later be

promulgated, to the applicable regulations govern-

ing the same commodities

;

(3) By eliminating from the injunction the pro-

hibition against ''offering, soliciting, attempting or

agreeing to do any of the foregoing''.

Dated: June 11, 1945

H. EUGENE BREITENBACH
WM. U. HANDY
JOSEPH K. COADY
HARRY P. MOLL

By: HARRY F. MOLL
Attorneys for Appellant

[Endorsed]: Filed June 14, 1945. Paul P.

O'Brien, Clerk.

[Title of Circuit Court of Appeals and Cause.]

DESKINATION OF RECORD

Appellant designates the following portions of

the record, proceedings and evidence to be con-

tained in the record on ai)peal in this action

:

1. Complaint.

2. Answei- of the api)ellees M. R. Luster and

A. M. Luster.



46 Chester Bowles, vs,

'^. Mcnioranduni de(*ision and order for jiidg-

iiu'iit ill favor of appellant, filed November 15,

lli44.

4. l^'indiuL^s of Fact and conclusions of law and

judunicnt to)- jx'i'nianent injunction.

."). Aj)i)('llees' motion foi' reliearin<i:, new trial, or

to amend lindin^s, conclusions, jud.mnent, with

points and authorities.

i). ()r(l(»i* dismissinf^ a})p(dlees' motion for re-

hcariuLi, entered damiary 2nd, 1945.

7. Stipulation and order permitting reinstate-

ment of and placing case on calendar for January

29th, 1945 j'oi- hearing.

8. Appellees' motion for rehearing and to

amend tiiidings of fact, conclusions of law and judg-

ment.

9. Order of Court amending findings of fact,

conclusions of law and judirment, tilcnl February

2nd, 1945.

10. Amended findings of fact, conclusions of law

and judgment.

11. Notice of appeal, filed May lOth, 1945.

12. Substitution of attorneys filed May 10th,

1945.
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13. This designation.

14. Statement of points on wliieh appellant in-

tends to rely.

H. EUGENE 13REITENBACH
WM. U. HANDY
JOSEPH K. COADY
HARRY F. MOLL

By: HARRY F. MOLL
Attorneys for Appellant.

[Endorsed]: Filed June 14, 1945. Paul P.

O'Brien, Clerk.




